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H. B. 4552

(By Delegates Hunt, Sponaugle, Wells and Manypenny)
[Introduced February 14, 2014; referred to the

Committee on the Judiciary then Finance.]

A BILL to amend and reenact §14-2-1, §14-2-8, §14-2-13, §14-2-13a,
§14-2-16, §14-2-25 and §14-2-28 of the code of West Virginia,
1931, as amended, all relating to the court of claims;
clarifying purpose of article; increaseing salaries of the
judges; authorizing additional days of judges reimbursement;
revising court Jjurisdiction; revising process for innocent
persons who have been wrongly convicted to file a claim;
authorizing hiring expert witness by court; abolishing
advisory determination procedure; and clarifying actions of
Court not subject to judicial review.

Be it enacted by the Legislature of West Virginia:

That §14-2-1, §14-2-8, §14-2-13, §14-2-13a, §14-2-16, §14-2-25
and §14-2-28 of the Code of West Virginia, 1931, as amended, be
amended and reenacted to read as follows:

ARTICLE 2. CLAIMS AGAINST THE STATE.
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§14-2-1. Purpose.

The purpose of this article is to provide a simple and

expeditious impartial method for the consideration of claims
against the state that because of the provisions of section
thirty-five, article VI of the Constitution of the State, and of
statutory restrictions, inhibitions or limitations, cannot be
determined in the regular courts of the state; and to provide for
proceedings in which the state has a special interest.

§14-2-8. Compensation of judges; expenses.

Each Jjudge of the court shall receive $210 for each day
actually served and expenses incurred in the performance of his or
her duties paid at the same per diem rate as members of the
Legislature: Provided, That the presiding chief judge shall receive
an additional $56 $40 for each day actually served. In addition to
the expense per diem, each judge may, when using his or her own
vehicle, be reimbursed for mileage at the mileage rate equal to the
amount paid by the travel management office of the Department of
Administration. The number of days served by each judge shall not
exceed one hundred twenty in any fiscal year, except by authority
of the Joint Committee on Government and Finance: Provided, That in
computing the number of days served, days utilized solely for the
exercise of duties assigned to judges and commissioners by the
provisions of article two-a of this chapter shall be disregarded.

For the purpose of this section, time served shall include time

2
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spent in the hearing of claims, in the consideration of the record,
in the preparation of opinions and in necessary travel.
§14-2-13. Jurisdiction of the court.

The jurisdiction of the court, except for the claims excluded
by section fourteen, shall extend to the following matters:

1. Claims and demands, ligquidated and unliquidated, ex
contractu and ex delicto, against the state or any of its agencies,
which the state as a sovereign commonwealth should in equity and
good conscience discharge and pay.

2. Claims and demands, 1liquidated and wunliquidated, ex
contractu and ex delicto, which may be asserted in the nature of

set-off or counterclaim on the part of the state or any state

agency.
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determimation:
§14-2-13a. Claims for wunjust arrest and imprisonment or
conviction and imprisonment.

(a) Legislative intent -- The Legislature finds and declares
that innocent persons who have been wrongly convicted of crimes and
subsequently imprisoned and innocent persons wrongly arrested,
charged with a crime or imprisoned, who have subsequently been

released when another person was arrested, prosecuted and convicted
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of the same criminal offense have been frustrated in seeking legal
redress due to a variety of substantive and technical obstacles in
the law and that sveh affected persons should have an available
avenue of redress over and above the existing tort remedies.

Therefore, the Legislature intends by enactment of the provisions

of this section that those innocent persons who can demonstrate

that they were wrongly arrested and imprisoned or unjustly

convicted and imprisoned are able to seek damages against the state
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steter Notice of Claim —- The claimant’s notice of claim shall

state facts in sufficient detail to permit the court to find that

a claimant is likely to succeed at a trial on the merits. If the

court finds in its discretion after reviewing a claim that the

claimant has failed to allege sufficient facts upon which relief

can be granted, the court may dismiss the claim, either on its own

motion or by a motion of the state.
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CIrarIialrc werec JOarsirSseas Burden of Proof —-- A claimant shall

demonstrate by clear and convincing evidence that they were

unjustly arrested and imprisoned or unjustly convicted and

imprisoned, and the court shall, in the interest of justice, give

due consideration to difficulties of proof caused by the passage of

time, the death or unavailability of witnesses, the destruction of

evidence or other factors not caused by such persons or those

acting on their behalf. Specifically, the following shall be proven
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by clear and convincing evidence:

(1) (A) The claimant has been convicted of one or more

felonies or misdemeanors against the state and subsequently

sentenced to a term of confinement, and has served all or any part

of the sentence; or

(B) The claimant has been arrested and confined, and charged

by warrant, information, or any other accusatory instrument for one

or more felonies or misdemeanors, and that the charges were

dismissed against the claimant; when another person was

subsequently charged, arrested, and convicted of the same felonvy or

felonies, or misdemeanors, or;

(2) (A) Another person was subsequently charged, arrested and

convicted of the same felony or felonies or misdemeanors;

(B) The claimant has been pardoned upon the ground of

innocence of the crime or crimes for which the claimant was

sentenced and which are the grounds for the complaint; or

(C) The claimant’s judgment of conviction was reversed or

vacated, and the accusatory instrument dismissed or, if a new trial

was ordered, either the claimant was found not guilty at the new

trial or the claimant was not retried and the accusatory instrument

dismissed; and

(3) The claimant did not by his or her own conduct cause or

bring about his or her conviction.

L =1\ T ] . . 4] | . - . .
() 1T ULUTL S MLTOTITU LI C L allll L OUL ullr Juot dLITToLy,



10

11

12

2014R2376

. . A= . K ] . . . 1 . . .
LIMTP L ToUITIIREITL UL CUITVITCTULTUIT dITU LTIMPp L LT oULIITREITL, CLTallllallt LTS

e P " 1 1 j e . j =1 e L) 1 1 1 . 4 j £
cotldlUl Ll oll Uy UUCLUITIITAL Yy TV IUTIICT LlIat (1)) 1T 1Idao UDTTII CUIIV1ICLTU UL

£ ul . . ] . A= 4= A= A= ]
Ul UL [MMMULT 1LTIUITITOS UL MO UTIIIEdITU LS daydlllot U1 o LAdLT dITU

i) 4= A= ] A= A= £ . . A= ] i) ]
o ULDSTUUTITLULY o CIILCTIICTU LU A LTIl UL LIMTP L LT oSUIIIIEITL, diTU1Idas STl VU

J.7 A £ =] 4 j LD 1 1o 1 | |
Ll UL dlly palt UL Ll oSTIICLTLILTE, [e¥SIY A\ T lldo DTTI PalUUulIlcTUUuUpOUll

4= J = : 41 : = 1 1 1
LIIT gL UUllud UL LITTTOCTCCTIICT UL LIIT C L 1IIT UL CL 1TSS L UL WILILTII 11T wWdao

4= J J oo =1 4= J = 4= bl e Ve YA N A
oOCTIILTIICTU dlluU WIILCTID dL T LT L UUIIUS L UL LT CUNIpypLalllt, UL \o) IS

- ] A= g . i ] . ] N ) .
JUUUNKITUT UL CUITVICUIUITT Wads  LTVELSTU UL vVadLadlLTU, dllu Ll dttuUusadatuUuly

. A= A= ] = . ] e . . 1 ] ] = 1
LTITS UL UINTITU UL ST oTU ULy, IT1a IITwW LL Tl wWadas ULUTLTU, TLULIITL 1IIT  WdoS

£ ] . . . =] A= . ul 1 A= . . ] ]
LOUUITU T ITOLU "YU L1LLy at LI 1IITW | U S o> I EE O T Wados  1TUU LT UL ITTU dllU

4=
11T

A= . . . ] = . ] LA\ . . . - i
dCLtCUocdluly ITITo UL UINEITU UL oI LooTU, UL V3 LireostattuT, UL adyy 1T 1 TdtlLUll

=] £ P i) =] A= . A= A= i) ] . 1 . )
LIS UL, U WITTTIT LIS dCtTUSadlLULy LTIToULUNKEITUWas " DadaoTU  V1IULdLTU LI

14

15

16

17

18

19

20

21

22

23

24

j L) 1 . 1 . . . 1 | 1 4 . . £
dallUT \J) 1IIL o CLadllll Lo 11OC C LI oaL 1L T©U oy CLIT LUV IO LUILIS UL

1 1o . . L1 £ =1
o UUULV IS 1LUIL \11) UL LIIL O

L
o CLULLUIT.

{ \ ml ul . i) 11 A= A= £ A= gl g . A= ] A= a—1 . s,
) e T iallitoslial T otadatTLdCtlo T oUL L ITTITITU U ladal T LU PTLITLT

=] . . Mgy ] 4] . | . . 1 -1 | . ] . A= . ul .
LIS COUUL U LU LTI tilgat T I adalllidllt— Lo LT LRTLY LU SUtTCtTTTU dtU | S S B> I E Y

4] £ - . . . . .
LIT Llife—TadotT UL dil Ul Jjuso U adaLlLToU UL LTIMP L LT oULIITIEITT

e
H
g
<
l_

d
a
o
a

T

=] A= . g i . ] = . . P i) i) |
WLt a WdLLdITLy LI O UCLTUITT UL LTITULTCUINREITU T WITLITTITTT WA S S ULUSTUUTITU LY

A : 1 + 1 g 4= J s ! !
ULSIIILooSoTU cLliat adllUCLIIT L pPELOUILL Wdao adalL L ToLTU UL PLUSTCULULTU AallU

. e j =1 £ £ | LD =]
CUIIV1ICLTSU 1L UL LI oSdlllce UL LTlloT UL ULLTIIoTS, adlltl A\ L1IT LIS CadotT ULl

- . . i ] . . R | I 1o ol . s,
dlUlrJuos U CUlIVICTCUIUITN dllU TITPL ToUIIIEITUUIIatU 1T U LU ITO LU CUIINTL T JdITy UL

=] A= i) ] 4] . . . . Joa .
LU1IT dT TS ClialygTu LT L1 dCltUsadluUly LIS UL UIITITU UL 1ITLTS at o UL

. . i) ] . =] A= . A= A= 1o ol 4= L 4=
Ul S LTUITS ClIdLlyTu LTI LIS dCTCUSdlLUL Yy 1TIIo UL UINEITU " ULUITOU " CUITS UL LULT



10

11

12

13

2014R2376

g 1 . ] . A= 4= A= A= ] L\ 1 1o o1 . i)
d  LTIUITy UL LI oUlIEdITUL T adayallliot LIS o LdadtltTy, a1l \O7) I UurLu1TIoL Uy

Ml
11

lo—s ] A= i) . i) A= oo . K ul .
1o UWIT CUITUUT U CaustT UL UL ITIY [cRvjejonw 1S CUITVITCTULUIT, < I allll

i) 11 i) e ] o el e W . gy ] g i N =] ul . 4] .
olldl T DT VL LT 1L ITTU,. L LU CUUL U LIS Ll LTl LUl LIl UL alllltiIat

ul . A= . A= 1 -1 1 A= ] A= . . | e i) 11 ] . 4]
Cclitallliglrt— Lo TITUOLU LT LTRTELY LU SUTCTTTU dU | S S By i LT olIladal 1T ULl olllrnosos U1l

(]

ul . = L. K =] K £ 4= 4= 4=
C T alllty, CL UL Ul TS UWIT MMM UCITUIT UL Ul Ul IO U LTUIT UL LI o LatlttT.,

L £\ I ] A= o d= . - ] A= . P g ul . A= A=
VL1 LI ULUTL LU UoLalllada  JuUuUuyllicire LI I Do 1L avoly, C LI alllialltIiras T

i) ul ] . . el =] A=
prove Dy ClITadl diTUu CUITV IIICTITIg TV ITUTITcTE LilIdt.

L1\ T i) i) A= ] ] . . ] i) =] A= ] ]
VL) e 1Idso DTl dl Lo tlTU dllu 1TIHPL ToUIITU, UL DULIT " dL LToLTU dllu

. . ] ] i) 1 1] A= . £ K . N 4= 4= £
LIMTP L LToUIIEU, dlfUuClidarlyTu Uy WdadL L dllty LTITT O UCITUIT UL TITULTTCTUINKTITC LT UL

£ ul . ] =] A= =] i) N . ] . 4=
Ul UL MU LT 1T TITUITTTS, dlTUu—tIlIIalU LI ClIdLlyTo  WTLT ULSlILooTU adyalllot

1 . 1 =] 1 | 1 j 4 j .
LTI WIITII dllOUOTIIT L pPELOUILL Wdao o UL OoOTUUTIIL LY CliartycTu, dlL L ToLTU alltT

. e j £ =1 £ | £ | .
CUIIV1ICLTSU UL LT odlic  LTLUIly UL 1LCTC1LUII1ITS,

LD\ L1 1 1 . e j £ £ | .
\&) I 11do LDTCTII CUIIV 1ITCTLTU UL Ul UL IMMMULT 1LCTCLUITTITO UL

15

16

17

18

19

20

21

22

23

24

~ ' ' . 1 1 1 11 4 £ e
UL TIMTP L ToUIIELTL,dlIlidTIdao oL veEu dl 1T UL dlly pal U UL LI oTITLTIITCTE, UL

LN LA L1 1 1 j j =1 1 £ . £
\o) \A) T 1ldo DTTID Pal UullTU UpUlLl LT gL oUUulIu UL LITITOCTIICTE UL

+=1 3 2 £ oo ada ] . A J a1
LLIIT CL 1T UL CL 1S 1 OUL WITLTCID 1IT Wdado oCIILTIICTU dlllu WIILTCUIL dL T

4]
11T

] £ =] 1 . . L1\ - - ] . £ . I
JLoutdlids L UL cLireCullp 1L allTt, UL (D7) T JUUYUIIEITU UL CUITVICTCULUITT WA oS

] A= ] N ) A= . . . N . ] el
LTVl oTU ULl vatadaltTUu, dlfu Lt dCtttUuodtlUly 1TITo UL UM UL sl ooTU UL, 11

I |
11

A= . ul ] ] ) 1 g ] A= i
d IITwW LI ITdl  Was ULUTLTU, cltIlITL T " Waos LUUITU 1T yuL 1L LUy dt ITTW

i) . . . ] 1 . . . . .
S S By Y UL 1T WS 1TOT LI TULITU dITUT L1 dClUsadlLuUly LTITS CLUIRTITU

N . ] VRN =] . . . 1 = N 4] g oo i) 4]
UL ol ossotTU, UL () Lirieostattulte, ULl adpp 1Ll 1TCatlUull UL TUL, Ul WITITCIT UL

A= . A= A= i) ] . 1 . ] 4] fal L I g .
dCtttUsdadlLuUly LTITS UL UINKTITU T WAoo UadaotTU VvIUIdlLTU Ul  CUlTo U LT LU UL UIT UL U1




10

11

12

13

14

15

2014R2376

LA\ 1T 1o ol . L. £ 4= . i) ] .
{32 1T UL 1TOT CUIIITLU dlTy UL |SENAS) dT LTS ClidargygcTu LT U1
+= 3 s 4= 1o = 4= : : 1 1 ! )
adtttUusdadlLuly LIS UL UIIRTITU UL 1TSS aT LTS UL Ul S S LTUITS CliarlygTu LIT LU1IT
A= . . A= 1o o1 . IR . g 1 . ]
dCtttUsdadlLuly LIS UL UINEITU U LU IO LU TCUITo U LI TULTE a LT 1UlITy UL LT oUTIIEdITUL

agaiTst—the—state;—and

L\ T 1o ol A= i) oo ] . i) . i) . oo
VI T Uulu 1oL Uy 1T UWITCUlIIduT L CadustT UL UL LIy dPOUUU 1ITLDS

. A=
CUIIV1ICULUIL.

i) ul . A= . A= 4= ] A=
1T C L allllallt LS CITU L UITU Sl [=}

iy
L L

o

{ \ =] A= gy ] 4= A=
Y7 LU1IT COUL U L IS Clratc

- ] A= s, i) 11 ] ] . i) g =] .
JUUYIEITL, LU olldal T adwalUu JudlliidygTs LTI osuUtTll oUlllm UL THUIITy "do LIS CUULU

j e . J.7 £ | j la] e 1 .
ucLtoliiltliceo Wil 1l 1l Ldllly dllU 1LT4doUlldULly CUIIPTlIIoatT 11 LI,

L1\ 2 1 . . i ] I - i i) ]
(I AlITy Pl oUlT UL alllllITyCUITPTITo U LUl UITUT L LTI Lo oTCU L LUl UadostTU

] =] A= A= ] i) £ =] £ L K A= £ I -
UlT d PALUUIT Ulrat WS UJLdlrtTcu " DTLULT LU1IT CLLTTCTULVT Ud LT UL CIT 1S

K =] N ul £ . . A= A= .
oTCL LLUITT UL LIS UL olllTooadal ULl dllm datttUocadltuUly 1TIToULUIRTITT

1 A j
Lildal UCCULLTU

] £ =1 £ . ] e £ =1 . o ) 1 1 £ 2 1 ) o ] o

PDTLULT LU1IT CLLTTCTULVT Ud LT UL LIS o T C U LUIT olld LT T L T TT 1S L allll
N s PR A= o =] £ L K ] A= £ I R K 2D

WL TITLTIT CWU y&daros dLLCTL LU1IT CLLTTCTULVT Ud LT UL LIS o CCULULUIT. AlITY

ul . . K ] =] K i) ] ]
peLoSUlI U alllliTIIgCUIIPTITo U LU UITUT L LTS oTC L LUl UastTU Ul da PpaLlUUll

17

18

19

20

21

22

23

] o 1 Lo
Llidatl UCCUL L TU Ul UL dLLTL

o

=1 1 H 1 £ += t +
LIIT ULolllloodl UL 4dll dLUUSALULYy LIToULUINTIL

=] Wl =y i ] A= £ ] K i) 11 g 1 oo 1 . N s PR .
LI TL I TC UL VTE UddlLT UL UlIITTSo OSTC LU ILUIT Slldal T L 1T 1T 1ITTSs CIIadllll WIUITLTITT " CTWUO

Nty =1 1 1 . B
ycealo 4alttTl LT PalUuull UL ULoslltloodl .

{ \ .\ ul . . i ] 4= K i) 1
VL) ATy Pl oUIlTCLIdllll Iy CUNIPTITodU LTUIT UITUT L LTI oTCU L LU UadostTU
=] N S ] £ £ ] ) ) S . lo= )
UlT LI UL oSlirrooadal Ukl d LTI UITY ClidalyT UL ClidlyTo dadyalllioU 1Tl WIITIT

=] . i) 4= i) ] A= ] ] . 4= ] £
dlTUOLIIC L PpTL oUlIT LT o oUbUoSTUUTITU LY CTlIdlLyTuU, dL LTS LTU dlIU CUITVITTLTU UL

=1 £ | 1 1 1 j 1o . 1 £ .
LLIIT o Al LT 1LUIlY ClIadalL ytT UL ClIdalytTo UdotTU upoulla UlLoslllloodadl UL LIIT




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

2014R2376

4]
LIIT

I R K i) 11 £ 2 1 oo ul . N s PR gt iy
LIS o CC LU LUILT olld T T L T TT 1TSS LI allll WL TITLTIT Ul y&dal aL LT

(d) Type of Relief Granted and the Claimant’s Burden to Prove

Damages ——- If the court finds that the claimant i1s entitled to a

Judgment, the court shall award damages in a sum of money as the

court determines will fairly and reasonably compensate the claimant

based upon the sufficiency of the claimant’s proof at trial.

Whether the damages fairly and reasonably compensate the claimant

will depend upon the unigue facts and circumstances of each claim.

The claimant shall bear the ultimate burden of proving all damages

associated with the claimant’s claim.

§14-2-16. Regular procedure.

The regular procedure for the consideration of claims shall be
substantially as follows:

1. The claimant shall give notice to the clerk that he or she
desires to maintain a claim. Notice shall be in writing and shall
be in sufficient detail to identify the claimant, the circumstances
giving rise to the claim, and the state agency concerned, if any.
The claimant shall not otherwise be held to any formal regquirement
of notice.

2. The clerk shall transmit a copy of the notice to the state
agency concerned. The state agency may deny the claim, or may
request a postponement of proceedings to permit negotiations with
the claimant. If the court finds that a claim is prima facie within

10
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its jurisdiction, it shall order the claim to be placed upon its
regular docket for hearing.

3. During the period of negotiations and pending hearing, the
state agency, represented by the Attorney General, shall, if
possible, reach an agreement with the claimant regarding the facts
upon which the claim is based so as to avoid the necessity for the
introduction of evidence at the hearing. If the parties are unable
to agree upon the facts an attempt shall be made to stipulate the
questions of fact in issue.

4. The court shall so conduct the hearing as to disclose all
material facts and issues of 1liability and may examine or
cross-examine witnesses. The court may call witnesses or require

evidence not produced by the parties; the court may call expert

witnesses and compensate those experts for their services in an

amount not to exceed $3,500 per expert; the court may stipulate the

questions to be argued by the parties; and the court may continue
the hearing until some subsequent time to permit a more complete
presentation of the claim.

5. After the close of the hearing the court shall consider the
claim and shall conclude its determination, if possible, within
thirty sixty days.

§14-2-25. Reports of the court.
The clerk shall be the official reporter of the court. He or

she shall collect and edit the approved claims, awards and
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statements, shall prepare them for submission to the Legislature in
the form of an annual report and shall prepare them for
publication.

Claims and awards shall be separately classified as follows:

1. Approved claims and awards not satisfied but referred to
the Legislature for final consideration and appropriation.

2. Approved claims and awards satisfied by payments out of
regular appropriations.

3. Approved claims and awards satisfied by payment out of a
special appropriation made by the Legislature to pay claims arising
during the fiscal year.

4. Claims rejected by the court with the reasons therefor.
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The court may include any other information or recommendations
pertaining to the performance of its duties.

The court shall transmit its annual report to the presiding
officer of each house of the Legislature, and a copy shall be made
available to any member of the Legislature upon request therefor.
The reports of the court shall be published biennially by the clerk
as a public document. The biennial report shall be filed with the
clerk of each house of the Legislature, the Governor and the
Attorney General.

§14-2-28. Award as condition precedent to appropriation.
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(a) It is the policy of the Legislature to make no
appropriation to pay any claims against the state, cognizable by
the court, unless the claim has first been passed upon by the

court.

(b) Because a decision of the court is a recommendation to the

Legislature based upon a finding of moral obligation, and the

enactment process of passage of legislation authorizing payments of

claims recommended by the court is at legislative discretion, no

right of appeal exists to findings and award recommendations of the

court of claims in any other court of this state.

NOTE: This bill is Dby request of the court of claims;
clarifying purpose of article; increases salaries of the judges;
authorizing additional days of judges reimbursement; revising court
jurisdiction; revising process for innocent persons who have been
wrongly convected to file a claim; authoring hiring expert witness
by court; abolishing advisory determination procedure; and
clarifying the authority of the court.

Strike-throughs indicate language that would be stricken from

the present law, and underscoring indicates new language that would
be added.
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